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An Analysis of Legal Regime
Relating To Traditional Medicinal Knowledge in India
Dr. Eramala Dayal,

Principal 1/C, Ph.D., UGC-NET (Criminology), GSET, LL.M.,B. L
V. T. Choksi Sarvajanik Law College, Surat, Gujarat

ib., B. Sc.

Abstract :

This is a modest attempt on the part of the
researcher to analyse legal framework rating to
traditional medical knowledge in our country. In this
paper, relevant legislations and sui generic initiative
in form of TKDL have been analysed by the author.
Also an e survey consisting of sample size of
approximately 260 respondents has been diligently
conducted. Contemporary application of traditional
medicinal knowledge in pharmaceutical field has
also been referred to here. Hymns from our
traditional medical scripture - Atharva Veda have
also been alluded by the author.

Key words :

Traditional Medicinal Knowledge
Introduction :

In tune with United Nations Sustainable
Development Goals and with specific emphasis on
the theme of India's G20 Presidency - "Vasudhaiva
Kutumbakam" or "One Earth - One Family - One
Future" - this research journey has been undertaken
for analysing legal regime relating to trad itional
medicinal knowledge of India. India being a founding
member of GATT which is now WTO and signatory
to its multilateral intellectual property rights
agreement - TRIPS has to proactively defend rights
of its traditional knowledge holders.

Hypothesis :

* Indian legal regime effectively recognises and
protects traditional medicinal knowledge.

* Traditional Medicinal Knowledge as ingrained in
our holy Indian scriptures and mythology have
inspired developments in medical field.

Research Methodology :

Non-doctrinal research methodology has been
adopted by the researcher.

Meaning of traditional knowledge :

* WIPO : Traditional knowledge (TK) is

knowledge, know-how, skills and practices that

are developed, sustained and passed on from

generation to generation within a community, often
forming part of its cultural or spiritual identity.

% Article 31, United Nations Declaration
on the Rights of Indigenous Peoples, 2007 :
1. Indigenous peoples have the right to maintain,

control, protect and develop their cultural
heritage, traditional knowledge and traditional
cultural expressions, as well as the manifestations
of their sciences, technologies and cultures,
including human and genetic resources, seeds,
medicines, knowledge ofthe properties of fauna
and flora, oral traditions, literatures, designs,
sports and traditional games and visual and
performing arts. They also have the right to
maintain, control, protect and develop their
intellectual property over such cultural heritage,
traditional knowledge, and traditional cultural
expressions.

2. In conjunction with indigenous peoples, States
shall take effective measures to recognize and
protect the exercise of these rights.

* According to India Science Technology and
Innovation Portal of India which is an initiative of
Department of Science and Technology - Traditional
knowledge captures the knowledge developed in
India over the years of practice in fields like
Ayurveda, Yoga, Homeopathy, Naturopathy, Unani.
Some ofthese have been documented in texts in
various traditional Indian languages and others have
been carried down as verbal knowledge over the
years.

First Hypothesis: Indian legal regime effectively
recognises and protects traditional medicinal
knowledge.

For testing this hypothesis, the researcher has
in briefreflected upon laudable Indian Sui generic

(3%)
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initiative - Traditional Knowledge Digital Library

our domestic Biological Diversity Act, 2002 inchiding

contemporary 2023 Amendment Act, and Section

3 of our Patents Act 1970.

Biological Diversity Act, 2002 :

* This Act has been drafted post TRIPS for:

* conservation of biological diversity,

* sustainable use of its components,

* fair and equitable sharing ofthe benefits arising
out of the use of biological resources and
knowledge due to the fact that India is rich in
biological diversity and associated traditional
and contemporary knowledge system relat ing
thereto.

* This 2002 Act has specifically excluded
commercial utilisation of traditional practices in
any agriculture, horticulture, poultry, dairy
farming, animal husbandry or bee keeping;

Biological Diversity (Amendment) Act, 2023

also protects rights of traditional medicinal

knowledge holders to a considerable extents
as can be gathered as under :

* Consent of National Biodiversity Authority is
necessary for sharing or transferring any result
ofresearch on any biological resource accessed
from our country India including associated
traditional knowledge for monetary
consideration or otherwise.

* Local people, vaids, hakims and registered
AYUSH practitioners who have been practicing
indigenous medicines, using codified traditional
knowledge, cultivated medicinal plants and its
products including Indian systems of medicine
as profession for sustenance and livelihood need
not give prior intimation to State Biodiversity
Board for accessing such traditional medicinal
knowledge.

* Biodiversity Management Committee constituted
at District levels by State Biodiversity Board
chronicles traditional knowledge.

TKDL:

* Indian Sui genric pioneering initiative:

* Safeguards and protects our traditional medicinal

ISSN No. 2394-5990 @

* Systematically and scientifically converts ancient
texts on Indian Systems of Medicines -
Ayurveda, Siddha, Unani and Sowa Rigpa as
wellas Yoga into five international languages
such as English, Japanese, French, German and
Spanish,

* Innovative classification system - Traditional
Knowledge Resource Classification (TKRC).

* The problem of Indian Traditional Medicinal
Knowledge:

* International Patent Offices and Patient Examiners
including search authorities were unable to access
our traditional medicinal knowledge as it is
ingrained in ancient local dialects of Sanskrit,
Hindi, Arabic, Urdu, Tamil and so on languages.
Most of these ancient local dialects are no
longer in use or practice today.

* The Features of TKDL :

* TKRC classified the Indian Traditional Medicinal
System into subgroups for Ayurveda, Unani,
Siddha and Yoga.

* Improved search quality and examination of prior
art involving patent applications related to
traditional knowledge.

* Acts as a bridge between books of Indian
Systems of Medicine (prior art) and International
patent examiners.

* TKDL is available in following Patent Offices
across the globe:

* European Patent Office

* United State Patent & Trademark Office

* Japan Patent Office

* United Kingdom Patent Office

* Canadian Intellectual Property Office

* German Patent Office

* Intellectual Property Australia

* Indian Patent Office

* Chile Patent Office

* Intellectual Property Corporation of Malaysia

* Rospatent- Intellectual Property Office of Russia

* Peru Patent Office

* Spanish Patent and Trademark Office

knowledge
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in-built sateguards to protect Indin's Interesy
against any possible misuse,

* Uxaminers ofpatent office can neeess TKDL, for
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Fr
rcscﬂfChcr gathers that due to casily accessible
rior art evidences and documentation in various
foreign languages as available in our TKDL
databasc. many patent claims based on our
tradit jonal know ledge have cither been abandoned
or amended globally. This is really appreciable as
APEDA had to spend about seven crores towards
legal foe only for getting few claims of Basmati rice
patent revoked.

The Patents Act, 1970 :
+ 3, What are not inventions.-The following are not

inventions within the meaning of this Act,-
(p) an invention which, in effect, is traditional
knowledge or which is an aggregation or
duplication of known properties of
raditionally known component or components.
« With reference 10 analysis of our domestic
Biodiversity Act and Sui generic initiative in the
form of TKDL and legal provisions related to
non patentable inventions as illustrated by Section
3(p) of our Patents Act, 1970, the researcher
gathers that our legal regime does indeed safe
guard rights of trad itional medicinal knowledge
holders.

* Second Hypothesis: Traditional Medicinal
Knowledge as ingrained in our holy Indian
scriptures and mythology have inspired
developments in medical field.

* Fortesting this second hypothesis, the author has
Yfﬂeﬂed upon various charms to ward of
diseases as contained in our Atharva veda and
also conducted e survey from a sample size of
approximately 260 respondents.

Atharva veda ;

* Inthis veda one meets physicians and _
Who use drugs 3 y Y an ms‘iglcmns
Mental as wclg] n s;?clls to cure diseases,

* They were the o physical. .
groups, fami}jl;:md possessions of small tribal

Who avoideq the(;;cm hunter and pastoralists

Of rivers before th“’“s and followed the course

ey settled down.

om the above mentioned tabular data the [

done 1o O il st
gether with Alexander ],Uhﬂl!‘lky; ofa
poem that illustrates the i ,
Atharvaveda for the stud 'mp“ﬂ.amc pnis
(Palppalada S"mhi::ﬂqdlf ljr;aflndlan mcflicine
healing of an open fra e g l.' 00 Wi e
s 'Ihc(nmq[::ﬁ rr_uljlurc with the 'heip frfa
Square bruckc‘lq ud’:; i:”k:::l‘”‘:m(‘l -‘ﬂ.lp?lx:s s

* Let marrow be |;ul lngcthcr“:::}f;wmm:

. marrow, and
your joint together with joint, together what of
your flesh has fallen apart, together sinew and
together your bone.

* Let marrow come together with marrow, let bone
grow over [together] with bone. We put together
your sinew with sinew, let skin grow with skin.

* Let hair be put together with hair. [The Rohinl-
plant] shall fit together skin with skin. Let your
blood grow with blood; let flesh grow with
flesh.

* Grower [are you], healer, grower of the broken
bone. You are born on the Rohinlday, you are
grower, o plant.

* If broken, if inflamed is your own bone, your

flesh, Dhatar shall fix it whole, he shall put

together joint with joint.

* [fa thunderbolt that has been hurled has hit you,

or ifthere is an injury due to falling into a well,

or one that is there [due to falling] from a tree
the ten headed one shall remove [it]. I put

together your joint as Rbhu [the parts] of 2

chariot.

* Stand up, go forth, your joint has been put

together. Let Dhatar put together the injury of

your body. Be steady in this way, asa chariot
good wheels, with good felloes, with
with good naves.

I - A charm against

goes with
good axle-holes,
* Book 1: HYMN XXI

jaundice :
* As the Sun rises, let thy sore diseas
yellowness depart.
* We compass and sur

of a ruddy ox.
* With ruddy hues we compass th

mayst live a lengthened life :

e and

round thee with the colour

ee that thou

ith A )
N Griffith's translation,

e
(3%9)
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i n, an S
s hat : f-‘l'l IiC ﬁ‘(‘c h On hﬂ I
So ”TI’ m 1 I d
so ”Iﬂ' J
\f”ﬂ“' ”"' ﬂ“’ﬂ'\ .
I k"'ﬂt\': S ”'Iﬂ' are rec

vl cach several force-with these
weral form, :
* ":a\‘h severa

1 of hue, yea, and the ruddy-

X s thee about. )
. 1(::,;::::::# to starlings we transfer thy su:kly
NeSS:

. N:::ﬁ:?:; yellow-coloured birds we lay this
vellowness of thine."

* B(:nok S:HYMN V- Acharmto mend a broken
bone "Aryaman is thy grandsire,
mother, and the Cloud thy sire.

* Whatever wound the arrow,
violence inflicts,

* Thereofthou art the remed
man to health.

Night thy

-

or the staff, or

Y- assuch restore this

Come unto the fracture:
Healing isthy Name."

* Book 6: HYMN XXX
The Growth of Hair

"Overa magic stone, beside Sarasvati, the
Gods Ploughed in this

barley that Was blent with meaq
Lord ofthe

plough was Indra, strong with
hundred powers: the

Ploughers were the
rich gifis,
Thy joy in hair that falleth or is scattered,
wherewith thoy subjectest a man to laughter
To other trees, far from thee will I drive it.
Grow up, thou Sam?, with a hundred branches.
Auspicious, bearing mighty leaves, holy one,

= A Charm to Promote

Maruts they who give

nurtured by the rain,

Even as a mother to her

SOns, be .
. ? graCIOuS,
Sam? to our hair,

"Homage to him the
exciter, violent!

» Who copmeg

r Wounds -
Now the author has i, actuality traced the

hich has been
-Nationa] Botanical
RI), Uttar Pradesh.
ercial Benefits derjved
medicinal knowledge

CSIR
Research Institute (NB

Social and Comm
from thijs traditional
application is that -

* the herbal formulation js antimicrobial and anti-
fungal,
* gives immediate reliefto inflammation.

* Unm(ethecommemja] wound healine Bl -
it is useful for regeneration of the dead cells
connective tissues. ‘

i tment of cuts

* Novel herbal formulation for trea
burns and wounds. o

& ofthe

* For external use and exhibits regeneration
tissue, _—

* Formulation used in fresh cuts ar;c;‘ :thbﬂs
effective in healing diabetic woun
regeneration of dead tissue.
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